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Good morning, my name is Cynthia Rudder and I am the Executive Director of the Long Term Care Community Coalition (LTCCC) and this is Martin Sobel, our Public Policy Intern.    The  LTCCC is a non-profit coalition of over two dozen statewide organizations that works to improve conditions for long term care consumers. Thank you for inviting us to testify and giving us the opportunity to brief you on the findings of our latest study: Nursing Home Residents at Risk: Failure of the New York State Nursing Home Survey and Complaint Systems.
Background

Many studies have confirmed the need to improve the quality of care to our country’s nursing home residents. Elderly and disabled nursing home residents are among the sickest and most vulnerable of long term care recipients. 

All nursing homes giving care to Medicare and/or Medicaid residents must be certified as meeting certain federal requirements. This certification is achieved through facility surveys, which the federal Centers for Medicare & Medicaid Services (CMS) contracts with states to perform.  The New York State Department of Health (DOH) has the responsibility of monitoring the quality of care of nursing home residents who are generally chronically ill, in their mid 80’s and in need of extensive help with activities of daily living such as eating, walking and going to the bathroom. DOH’s surveyors, or inspectors, examine the quality of care in the homes once a year on average (within 9 to 15 month intervals) to determine whether facilities have met state and federal standards of care. In addition, they may investigate complaints they receive in-between surveys.

The vulnerable residents in our state’s nursing homes depend on the state to hold nursing home providers accountable for the care they receive by identifying problems that need correction during regular inspections and through investigations of complaints. You will hear testimony today from consumers relating their experiences with DOH.

The ability of the surveyor to accurately identify problems is crucial. Unless such problems are identified and categorized or rated accurately they may not be corrected. When a deficiency is written, the surveyor rates the severity (seriousness) and scope (number of residents impacted) of each citation. Does the deficiency have the potential to cause more than minimal harm? Has it caused harm? Has it put residents into jeopardy? Is it isolated, a pattern or widespread? The accuracy of the determination of scope and severity is very important as it determines how serious the citation will be viewed by the facility, how quickly it needs to be corrected and the type of penalty that might be imposed.

LTCCC Study Supported by the New York Community Trust

Given the importance of identifying nursing home problems and the issues found nationwide, the LTCCC decided to conduct a study to analyze the effectiveness of New York State’s inspection and complaint systems in comparison to other states as well as to evaluate our state’s ability to identify problems and appropriately rate the seriousness and scope of the impact of these problems.

To do so, we analyzed a number of different quantitative data.  We reviewed deficiency and complaint data for all states received from CMS.  In addition, we reviewed CMS information illustrating differences in survey findings between federal surveyors and New York State surveyors inspecting the same facilities within a few weeks of each other.  Data reported by national researchers were also analyzed as was information from CMS’s website, Nursing Home Compare and DOH’s website.

In addition, a random sample of 5 percent of the findings of the latest surveys in each region of New York State was analyzed for sources of findings and scope and severity of each citation.

Here are some of our findings.

1. Our analysis of the data indicates that NYS does not identify as many violations of federal and state rules as other states or as many as they should.

For example, CMS conducts a number of “comparative” surveys where they inspect a facility a few weeks after DOH has inspected the same facility.  We found that federal surveyors, when inspecting the same home, wrote four times the number of deficiencies written by state surveyors.


TABLE 1

CMS Comparative Surveys: Deficiencies

	
	
	DOH
	
	
	CMS
	
	
	

	Residence
	
	Date
	Def
	
	Date
	Def
	
	Days Between Surveys

	1
	
	2/27/2002
	5
	
	3/15/2002
	12
	
	15

	2
	
	3/21/2002
	0
	
	4/19/2002
	8
	
	28

	3
	
	5/3/2002
	2
	
	6/14/2002
	1
	
	41

	4
	
	10/25/2002
	3
	
	11/18/2002
	13
	
	21

	5
	
	2/28/2003
	3
	
	3/31/2003
	11
	
	30

	6
	
	5/29/2003
	3
	
	6/20/2003
	11
	
	21

	7
	
	8/22/2003
	1
	
	9/22/2003
	16
	
	30

	8
	
	9/3/2003
	2
	
	10/31/2003
	13
	
	29

	9
	
	10/22/2003
	5
	
	11/21/2003
	9
	
	29

	10
	
	11/26/2003
	0
	
	1/2/2004
	4
	
	37

	11
	
	7/9/2004
	2
	
	7/30/2004
	14
	
	20

	12
	
	9/16/2004
	2
	
	11/19/2004
	7
	
	63

	Total Def.
	
	
	28
	
	
	119
	
	

	Avg. # of Def. Per Facility
	
	
	2.33
	
	
	9.92
	
	Avg. Days = 30.33


The data from national researchers,
 shows that NYS writes fewer deficiencies per facility than 38 other states and finds more of its facilities deficiency-free than 36 other states.  

When we looked specifically at a characteristic such as staffing levels, we found that NYS rarely wrote any deficiencies for insufficient staffing. New York State’s nursing home staffing levels are below national levels. Yet, NYS wrote deficiencies for insufficient staffing for only.2 percent of its facilities while the national average was 3.0 percent.  States with identical staffing hours cited many more facilities for insufficient staffing than NYS.
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And, when we examined a sample of surveyor findings from all the regions in NYS, we found a number of examples where we believed insufficient staffing should have been cited, but wasn’t Here is an example:

· A home was cited for not providing sufficient supervision to prevent accidents.  The resident involved had diagnoses which included dementia, swallowing difficulties, diabetes and congestive heart failure.  The care plan required the resident to be sitting up when fed.  The surveyor observed the resident, coughing, lying in bed with her knees leaning to the side while being fed.  The aide said she did not get the resident up because there was not enough help to get all the work done.  The charge nurse agreed and said that staffing was a concern and “that some days everything could not be done as it should.”  No deficiency was written for insufficient staffing.
Furthermore, when we analyzed data from CMS on complaints, we found that NYS is failing in substantiating complaints and citing facilities for violations.  The national rate of complaint substantiation is 30.9 percent, while NYS rate is only 21.5 percent.  Forty states have a higher substantiation rate.  Additionally, according to the DOH website, the percent of complaint cases in which nursing homes were actually cited for violations of federal and/or state regulations is only 5.9 percent.  This seems to indicate that even when DOH substantiates a complaint a violation may not be written.

2. Our analysis of the data indicates that NYS does not categorize deficiencies in terms of their impact on residents as well as other states or as well as they should.

Surveyors are required to rate each deficiency they write in terms of its severity.  The four levels of severity, based on CMS guidelines, are: (1) no harm or minimal harm, (2) potential for more than minimal harm, (3) actual harm, and (4) immediate jeopardy.

When CMS conducted its “comparative” surveys, NYS not only missed the problems found by CMS, but also tended to rate the deficiencies it found as less serious.  Specifically, NYS only rated 1 percent of deficiencies causing harm or jeopardy, while CMS rated 13 percent of deficiencies causing harm or immediate jeopardy.

TABLE 2

CMS Comparative Surveys: Severity

	
	
	DOH
	
	
	CMS
	
	
	

	Residence
	
	Date
	Harm and Above
	
	Date
	Harm and Above
	
	Days Between Surveys

	1
	
	2/27/2002
	0
	
	3/15/2002
	3
	
	15

	2
	
	3/21/2002
	0
	
	4/19/2002
	1
	
	28

	3
	
	5/3/2002
	1
	
	6/14/2002
	1
	
	41

	4
	
	10/25/2002
	0
	
	11/18/2002
	1
	
	21

	5
	
	2/28/2003
	0
	
	3/31/2003
	1
	
	30

	6
	
	5/29/2003
	0
	
	6/20/2003
	0
	
	21

	7
	
	8/22/2003
	0
	
	9/22/2003
	0
	
	30

	8
	
	9/3/2003
	0
	
	10/31/2003
	0
	
	29

	9
	
	10/22/2003
	0
	
	11/21/2003
	0
	
	29

	10
	
	11/26/2003
	0
	
	1/2/2004
	4
	
	37

	11
	
	7/9/2004
	0
	
	7/30/2004
	3
	
	20

	12
	
	9/16/2004
	0
	
	11/19/2004
	1
	
	63

	Total harm
	
	
	1
	
	
	15
	
	

	Avg. Harm and Above 
Per Facility
	0.08
	
	
	1.25
	
	Avg. Days = 30.33


As compared to other states rating severity, NYS also compares unfavorably.  While the nationwide percent of facilities receiving a deficiency for causing actual harm or putting their residents in jeopardy had dropped from 2001-2003, NYS dropped more sharply and is now below the national average.
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Our evaluation of DOH survey findings found that we disagreed in 14 percent of the cases where we believed the severity ratings should have been higher.  A few examples:

· A resident’s mental status was documented as declining (he became verbally abusive towards staff, repeatedly shouted “help me, kill me,” refused medication, refused to eat and preferred to die which would be “better than living like this”).  The care plan included monitoring the resident for depression, including the resident in decision-making about care and giving counseling support to help vent feelings.  Yet, over the following three to four months the surveyor documented that there was no visit from a social worker or counseling support.  In addition, during this time, the physician stated that the resident was apparently refusing to eat and drink, to gradually die by his own decision.  The surveyor determined the facility’s actions resulted in no actual harm.

· A competent resident was found to be hard of hearing and a hearing evaluation was ordered.  The evaluation recommended a hearing aid.  Ten months later the surveyor found that the resident had never received her hearing aid. The deficiency written was categorized as not causing harm.  

· A facility was cited for not ensuring that open and necrotic wounds were assessed and monitored.   The resident, who had impaired short-term memory and moderately impaired decision-making skills, required total care.  A nursing note documented a black scab on his toe. After the facility failed to make sure he received a visit with the nurse practitioner and a few weeks had passed, the toe was now open and warm to the touch with pus drainage. Within a few days, the toe became worse and is now in early stages of gangrene.  A possible course might be amputation.  The deficiency was rated as not causing harm.

3. Our analysis of the data indicates that NYS does not categorize deficiencies as well as other states or as well as they should in terms of how many residents are impacted.

Aside from severity, surveyors are required to rate each deficiency they write in terms of scope.  The three levels of scope, based on CMS guidelines, are: (1) isolated, (2) pattern, and (3) widespread.

CMS “comparative” survey analysis revealed that federal surveyors rate many more deficiencies as a pattern or widespread.  In fact, DOH rated only 25 percent of its deficiencies as a pattern or widespread while CMS rated 39 percent of its deficiencies as a pattern or widespread.  It should be noted that the DOH rated no deficiencies as widespread in these surveys.

TABLE 3:
CMS Comparative Surveys: Scope

	
	
	
	DOH
	
	
	
	CMS
	
	
	

	Residence
	
	Date
	Pattern
	Widespread
	
	Date
	Pattern
	Widespread
	
	Days Between Surveys

	1
	
	2/27/2002
	3
	0
	
	3/15/2002
	2
	0
	
	15

	2
	
	3/21/2002
	0
	0
	
	4/19/2002
	1
	0
	
	28

	3
	
	5/3/2002
	1
	0
	
	6/14/2002
	0
	0
	
	41

	4
	
	10/25/2002
	0
	0
	
	11/18/2002
	7
	1
	
	21

	5
	
	2/28/2003
	1
	0
	
	3/31/2003
	1
	1
	
	30

	6
	
	5/29/2003
	0
	0
	
	6/20/2003
	1
	4
	
	21

	7
	
	8/22/2003
	1
	0
	
	9/22/2003
	4
	5
	
	30

	8
	
	9/3/2003
	0
	0
	
	10/31/2003
	6
	5
	
	29

	9
	
	10/22/2003
	0
	0
	
	11/21/2003
	1
	2
	
	29

	10
	
	11/26/2003
	0
	0
	
	1/2/2004
	0
	0
	
	37

	11
	
	7/9/2004
	0
	0
	
	7/30/2004
	0
	2
	
	20

	12
	
	9/16/2004
	1
	0
	
	11/19/2004
	2
	1
	
	63

	Totals
	
	
	7
	0
	
	
	25
	21
	
	

	Avg. Scope Per Facility
	
	
	0.58
	0.00
	
	
	2.08
	1.75
	
	Avg. Days = 30.33


As with the other national data, NYS continues to compare unfavorably to other states when rating scope.  Nationally, states are rating 43.11 percent of its deficiencies as a pattern or widespread, while DOH is rating only 33.56 percent of its deficiencies as a pattern or widespread.  The rating of deficiencies as widespread is quite egregious – 9.86 percent, nationally, compared to only 3.84 percent in NYS.
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When evaluating the DOH surveys, we found a number of examples where we believed that surveyors were underrating the scope of deficiencies. In fact, we believed that the scope should have been increased 11 percent of the time.   For example:

· A resident with dementia and organic brain syndrome developed chills and low grade fever late one afternoon.  The resident’s physician was notified and prescribed various treatments.  The following morning, the resident was observed eating breakfast in the dining room on the unit with other residents.  The resident was later observed sitting in the hallway next to another resident.  During separate interviews, both the licensed nursing staff and infection control nurse agreed “ that the current policies and procedures lacked guidelines for the nursing staff to follow, or implement, when a resident developed signs and symptoms of an infection.”  The surveyor rated the deficiency as isolated.  However, we concluded that the surveyor did not follow the federal guidelines.  The lack of protocols was a “systemic failure, with the potential to affect all residents” and thus should have been cited as widespread.

In addition, we found a number of inconsistencies in following the guidelines for rating scope. When comparing similar situations from across the state and within regions, we saw similar situations were being rated differently, in respect to scope.  For example:

· Two residences, in two different regions, exhibited deficient practices in relation to infection control.  In one case, 2 of 9 residents were affected and in the other case 2 of 3 residents were affected.  In both cases, the deficient practice occurred once, yet the first case was labeled as a “pattern,” while the second case was labeled as “isolated.”

· In this case, two residences are within the same region.  One facility received a “widespread” rating for a deficient practice that occurred in 3 of 3 resident units in a building.  However, a second facility received a “pattern” rating for a deficient practice that occurred in 7 of 7 resident units.  All other factors appeared to be equal, yet the outcomes were inexplicably different. 

Our findings also indicate that there was a notable lack of resident and family interviews used by surveyors to document deficiencies.  Use of these interviews may have helped surveyors determine harm and scope. Surveyor use of resident and family interview is very low for such documentation. These interviews were used only 16 percent of the time. Use of family interviews is almost non-existent: 1.2 percent.

FIGURE 4
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Consider the following example from our evaluation of survey findings:

· A facility was cited for not meeting a resident’s needs based upon the plan of care. The resident was assessed as having problems with communication. The care plan stated that the facility would establish communication by using hand gestures, ask yes and no questions and provide tactile stimulation. When the surveyor observed treatment, the aide did not speak to the resident or provide tactile stimulation. When asked why, she said she forgot. The deficiency was rated as isolated and not causing harm. The evaluators felt that before the surveyor could categorize this deficiency as not causing harm, information should have been solicited from family. There was no indication that this was done. 

Conclusion

In conclusion, as mentioned before, the ability of New York State surveyors to identify issues that demonstrate violations of state and federal rules and regulations and to accurately categorize them in terms of their severity and scope is crucial to the state’s vulnerable nursing home residents.

The findings of this study indicate that NYS is failing in this job a significant amount of time and is putting nursing home residents at risk.  

Our findings demonstrate that:

· when federal surveyors inspect a nursing home a few weeks after NYS surveyors many more serious and widespread problems are found; 

· national data indicate that NYS compares unfavorably with other states in terms of identifying, categorizing problems and substantiating complaints; 

· our analyses of a sample of NYS survey findings indicate that deficiencies are being underrated 28 percent of the time; and

· use of family and resident interviews for documenting findings is too low.

Recommendations 

We urge you to ask the New York State Department of Health to officially respond to the findings and recommendations in our report directly to the Legislature.  If there is no response, we urge you to compel Department staff to respond in person. Following are the recommendations made in the report: 

· DOH should develop a better quality assurance system to evaluate survey findings. DOH staff should:

▬ Analyze samples of deficiencies on a regular basis. Are they appropriately cited?

▬ Look specifically at numbers of widespread ratings.

▬ Look specifically at deficiencies rated at the potential for harm category.  Should 

they be rated as causing harm?

▬ Evaluate each survey team and survey – are there any patterns?

▬ Evaluate federal comparative surveys. Meet with state surveyors and discuss federal findings. Find out why state surveyors did not identify the deficiencies the federal surveyors did.

· Conduct better training specifically related to identifying deficiencies and appropriately rating severity and scope – give many examples in training workshops. Have surveyors do a number of different exercises.

· Focus on the need to cite insufficient staff.

· Help surveyors understand psychosocial and mental harm as well as physical harm.

· Require more resident and family interviews.

The Legislature already requires DOH to report annually on its complaint investigations.  I believe that it is behind a number of years.  We urge the Legislature to use its power to make DOH comply with the present law.  We also urge the Legislature to create a subcommittee of the health committee to review all such reports on an annual basis to hold DOH accountable.

Our report also included recommendations to solve what we believe are problems with the federal guidelines.  We encountered difficulties using this information to categorize the deficiencies in our sample of NYS surveyor findings.  We can only assume that surveyors may be having the same issues.  In a number of cases, we disagreed with the surveyor rating but did not list it as a disagreement because it was clear that the surveyor was following the federal guidelines.  We will be following these up at the federal level.
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