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August 23, 2010

The Honorable Bart Stupak
U.S. House of Representatives

2268 Rayburn House Office Building
Washington, DC  20515
Fax (202) 225-4744
Via Facsimile and U.S. Mail

Re. H.R.6074 -- Enhancing Quality through Survey System Improvements Act of 2010

Dear Mr. Stupak:
I am writing on behalf of the Coalition for Quality Care (CQC), a national nonprofit organization of long term care citizen advocacy groups.  CQC members come together to improve the quality of care and quality of life for people in need of long term care, including the frail elderly and disabled in nursing homes and other residential care settings as well as individuals who access long term care services in their communities.    

We are writing to you to express our deep concerns regarding the above referenced legislation that you have proposed.

As you know, the 1987 federal Nursing Home Reform Law (aka OBRA 87) and the regulations it engendered established very specific standards for residents in long term care, laid out specific rights of those residents, and called for a survey system designed and intended to insure that those standards are met and those rights protected for our most vulnerable and frail citizens, and that the public funds devoted to their care be used appropriately.

We believe that if the regulations which evolved from OBRA 87 were fully implemented and enforced, nursing home residents would be adequately cared for and well protected, and taxpayer money used for this purpose would be well spent! 

Sadly, the system which resulted from OBRA 87  has never been fully implemented and the basic standards assuring decent and adequate care and a humane quality of life for nursing home residents have never been adequately enforced.  In short, there is a substantial vacuum in oversight of the quality of life and quality of care for residents.  This is due in large part to ongoing efforts by the nursing home industry and its powerful lobbyists to undermine efforts to hold it accountable, both in terms of its use of taxpayer funds and – we believe most importantly – for providing decent care, safety and dignity for our frail elderly and disabled citizens whose lives are (often literally) entrusted to nursing home providers.

Your bill, unfortunately, reflects some of the most regrettable expressions of the industry’s persistent efforts:

1. The proposal to identify a “top tier” of nursing homes that would only be subject to a full inspection every three years (as opposed to the roughly annual inspection that the law currently mandates for all licensed nursing homes) reflects a long-time “wish list” item for the provider industry to further downgrade its already limited oversight and accountability for meeting minimum standards of care.  In reality, numerous studies
 over the years have demonstrated that significant problems persist in nursing homes and that these problems too often go unidentified under the current inspection system.  Even when problems are identified, these studies show that, far too often, they are underrated in terms of the harm they have caused to residents. This is in addition to the anecdotal complaints we have heard from families and residents across the country, over the decades, that facilities often know (or have a good idea) when an inspection survey will take place and boost their staffing and services accordingly, not to mention the documented instances of individual providers directly interfering with the survey process.

From our perspective, the idea of identifying a nebulous “top tier” of nursing homes for this special lax system of oversight does not in any way ameliorate the  enormous risk of potential harm in radically decreasing survey frequency.  Numerous attempts have been made over the years to identify, systematically,  higher performing nursing homes.  Many of these have been industry driven, as providers seek to distance themselves from their abysmal reputation as the institutional option of last resort for our frail elderly and disabled who need long term care.  A full discussion of the accuracy and meaningfulness of these ranking systems (and related quality improvement initiatives) is beyond the scope of this letter.  However, we think it is critical to note that our knowledge and experience with these attempts has shown a tremendous reliance on “quality indicators” that are self-reported by the facilities, an overwhelming involvement of the industry itself in choosing both the criteria and the methods by which those criteria are measured, and little or no consumer involvement at any stage of the process.   From our perspective, to date, these efforts have resulted in few (if any) tangible and verifiable positive outcomes for nursing home residents.

Putting these issues aside, it is simply counter-intuitive to suggest that a business that is exceeding all standards as a matter of course (i.e., in this instance, a top tier nursing home) would object to an annual survey.  If anything, given the increasing importance of public information on nursing home inspection results (witness Medicare’s Nursing Home Compare and the numerous state nursing home rating sites), one would think that a facility sustaining a high level of care, exceeding the minimum requirements of the law, would welcome the opportunity to make this information as available to the public as possible.

2. Though the bill is entitled “Enhancing Quality through Survey System Improvements Act” (emphasis added), it is largely silent on addressing the problems in those facilities that fail to attain “top tier” status. Rather than adopting something similar to CMS’ Special Focus Facility Program, which targets some of the nation’s worst nursing homes for increased oversight (so that they either develop long term solutions to their persistent problems or get out of the business) or expanding upon it to include all nursing homes with serious care problems, rather than just a fraction of them (which we strongly support), this proposal would just maintain the same (approximately annual) survey inspection process that has long been in place for all facilities.  Where is the quality enhancement for our nation’s nursing home residents, particularly those suffering in poorly performing homes? 
3. While improving the consistency of surveys is a worthwhile goal, we are troubled by the sweeping, frankly inchoate admonishments in the bill to “reduce inconsistency.” As mentioned above, study after study has found that there are persistent problems in identifying and rating nursing home deficiencies accurately.  Too often, problems are underidentified and underrated in terms of both their scope and severity by surveyors.  Given these longstanding, nationwide issues, and the well known, widespread and persistent problems of poor nursing home care and quality of life, we believe that there is a clear, critical need to strengthen oversight of nursing homes.  A good first step to improving the survey system, which would likely also improve consistency, would be to provide the necessary resources for both state and federal enforcement agency operations, in particular, the funds necessary to boost surveyor staffing levels so that they are sufficient to conduct the rigorous enforcement of basic standards (that we believe every nursing home resident deserves), decrease reliance on outside agency (nonpermanent) staff, and take other steps that would help ensure a robust and independent survey system.

4. The proposal in the bill to replace the current “statement of deficiencies” with a report that “must include all the positive aspects of care and facility life as well as the aspects of care that may need improvement” is, frankly, appalling.  The purpose of the survey system is to ensure that our nursing home residents are being provided with appropriate care and quality of life as mandated by federal law.  The purpose of the findings of those inspections, i.e., the statement of deficiencies, is to record instances where facilities have failed to meet those standards so that they can be appropriately addressed.  It is not the role of surveyors to provide a “pat on the back,” in writing or otherwise, for aspects of a facility’s care that is good (or, presumably, not failing to meet minimum standards).  This proposal, which seems to suggest that the survey system deal with professional nursing home operators as if they were remedial grade school children in need of constant validation and encouragement in order to succeed, is an affront to all of the residents who have suffered abuse, neglect or indignity in a nursing home, as well as their families and loved ones.
5. Lastly, we are surprised and saddened by the bill’s proposal that Civil Money Penalties (CMPs) be used for the development of “acuity adjusters” to provide “more accurate” information about the quality of care in nursing homes. For many years, the use of CMPs (federal CMPs in particular) has been statutorily limited to very specific purposes, namely protecting a resident and his or her property (when a facility is closing and similar circumstances) or for activities and projects that directly improve resident care and quality of life.  To date, CMPs have been used to support numerous important and valuable activities across the country, such as culture change initiatives, resident empowerment projects, the development of family councils, etc…
  In fact, the new health care reform law and currently proposed rules implementing that law make substantial improvements to our country’s CMP policy, so that more funding will be available in the future to improve resident care and quality of life, with (we believe) increased accountability that these important funds are used for good purposes.  As citizens and consumers, we strongly believe that CMPs, often the result of the pain and suffering of vulnerable residents, must be used to the greatest extent possible to improve conditions for residents. This bill turns its back on this priority all together.

In short, despite its title, the measures proposed in your bill fly in the face of all of the research data that we are aware of relating to enhancing quality of care for nursing home residents, improving the oversight system or using public monies efficiently.  It is no wonder that the major nursing home industry lobby associations have lauded this bill – it adds up to a wish list for providers seeking to decrease accountability when they fail to provide quality services and good outcomes to their residents and the public, the primary payers of nursing home care.  However, for those frail elderly and disabled nursing home residents, their loved ones, and the public at large, the “Enhancing Quality through Survey System Improvements Act” is a shameful and Orwellian attempt to undermine our already limited (and overwhelmed) nursing home survey system.
Sincerely,
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Richard Mollot

Chair, Steering Committee

Coalition for Quality Care, Inc.
242 West 30th Street, Suite 306

New York, NY 10001
Cc: 

Members of the U.S. House of Representatives, Committee on Ways and Means

Members of the U.S. House of Representatives, Committee on Energy and Commerce

The Honorable Nancy Pelosi, Speaker of the U.S. House of Representatives
Dr. Donald Berwick, Administrator, Centers for Medicare & Medicaid Services


Thomas Hamilton, Director, Survey & Certification Group, CMS



Cynthia Graunke, Director, Division of Nursing Homes, Survey & Certification Group, CMS

The Honorable Carl Levin, U.S. Senate

The Honorable Debbie Stabenow, U.S. Senate

CQC Member Organizations:  Alabama Advocates for Quality Care, Arkansas Advocates for Nursing Home Residents, California Advocates for Nursing Home Reform, Voices for Quality Care (District of Columbia and Maryland), Advocates Committed to Improving Our Nursing Homes (Florida), Nursing Home Monitors (Illinois),  United Senior Action (Indiana), Kentuckians for Nursing Home Reform, Cape United Elders of Community Action Committee (Massachusetts), Eldercare Rights Alliance (Minnesota), Coalition of Institutionalized Aged and Disabled (New York), Long Term Care Community Coalition (New York), FRIA, The Voice & Resource for Quality Long Term Care (New York), Texas Advocates for Nursing Home Residents, TLC4LTCC (Virginia). 

� See, for instance, United States, Government Accountability Office (GAO), “Nursing Homes: Some Improvement Seen in Understatement of Serious Deficiencies, but Implications for the Longer-Term Trend Are Unclear,” available at �HYPERLINK "http://www.gao.gov/products/GAO-10-434R"�http://www.gao.gov/products/GAO-10-434R� (April 2010); GAO, “NURSING HOMES: Federal Monitoring Surveys Demonstrate Continued Understatement of Serious Care Problems and CMS Oversight Weaknesses,” available at �HYPERLINK "http://www.gao.gov/cgi-bin/getrpt?GAO-08-517"�http://www.gao.gov/cgi-bin/getrpt?GAO-08-517� (May 2008); and “Nursing Home Residents at Risk,” Long Term Care Community Coalition (LTCCC), available at �HYPERLINK "http://www.ltccc.org/documents/LTCCCMay2005Report_D7.pdf"�http://www.ltccc.org/documents/LTCCCMay2005Report_D7.pdf� (2005) .


� See, for example, Clark Kauffman, “Nursing home inspectors feel lawmaker pressure,” Des Moines Register (June 27, 2010).


� For more on improving government oversight, see Long Term Care Community Coalition, “Government Monitoring & Oversight of Nursing Home Care: The Relationship Between Federal and State Agencies,” available at �HYPERLINK "http://www.ltccc.org/publications/documents/LTCCCReportCMSOversight2010.pdf"�http://www.ltccc.org/publications/documents/LTCCCReportCMSOversight2010.pdf� (May 2010).


� See “Funding for Innovation: A Review of State Practices with Civil Monetary Penalties,” LTCCC, available at �HYPERLINK "http://www.nursinghome411.org/CMPProject/FundingInnov06b_c.pdf"�http://www.nursinghome411.org/CMPProject/FundingInnov06b_c.pdf� (2006).
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